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Sources of Law1

Specific

Specific topic

Concrete Laws

Agg. laws

Law

PURPOSE OF LAWS

Regulate human activities & to define what is permissible & what is not.

Constitution of India

Article - 13(3) Law
	� Includes any ordinance, order, bye - laws, rules, regulation, customs or usage in 

territory of India

Law in force
	� Law passed by OR made by legislature OR any competent authority in territory of 

India (before commencement of constitution and not previously repealed)

Administration 
(Ex. Ministries govt. body)

Law making 
body

To resolve 
disputes

ExecutiveLegislature Judiciary

Ulpine → Art or science of what is equitable & good

Cicero → highest reason implanted in nature

Justinian Digest → Standard of what is just & unjust

SIGNIFICANCE OF LAW

Law is not static [Law changes with changes in society]

Idea of abstract justice has been replaced by social justice

Law is expected to provide source economic justice

Meaning of Jurisprudence

Juris Prudence

↓ ↓

Law Knowledge

LAW ARE OF TWO TYPES
Substantive - defines our right / duties
Procedural Law - Procedure

ANALYTICAL JURISPRUDENCE 

Elements of pure science

Objectives which will be universally true

Not shifting in hands of individual preference, of particular ethical OR sociological 
views

SOCIOLOGICAL JURISPRUDENCE 

Highlights limitations of pure science of law
Finish answer to social problems

TELEOLOGICAL SCHOOL & JURISPRUDENCE

Law is product of human reason & to national of purpose.

Civil Jurisprudence Historical Jurisprudence

Systematic 
Jurisprudence Legal History Science of 

legislation

Salmond civil Jurisprudence

Critical 
Jurisprudence

PROF. JULIUS STONE
Law is lawyer’s extraversion lawyer’s explanation of ideals & techniques of law derived 
from present knowledge.

PROF. G.W. PATON
Jurisprudence is founded on attempting not to find universal principles of law but need to 
construct relationship between law, its concepts & life of society

Task of Jurisprudence

To study nature of law
Nature of legal institution and their relation to society

Normative legal theory Positive legal theory Laws

Legal theory

JEREMY BENTHAM

Pioneer of analytical jurisprudence in Britain

Law may be defined as assemblage of signs, declarative of volition, conceived OR 
adopted by sovereign in a stak
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“Law properly so called”
General Command

“Law un-properly so called”
Given by political superior to political inferior

Law 3 Features

Command 
(expression Or wish)

Sanction behind at 

follow reward 
(positive)

violation

Punish

Given by sovereign 
Authority

Criticism
	� State pass number of laws that do not command people but gives them rights & benefits

	� Sovereign does not have to obey anyone

	� Does not provide for judge made laws

	� Presence of a sovereign is a prerequisite for proposition (law), But it failed to recognize 
international laws.

John William Salmond 
	� Law professor

	� Judge of supreme court of New Zealand

Abstract 
ex. civil law 

Concretes & 
specific law

A law

Made it clear that some compulsion is required to maintain justice

Men can not be left to do what they believe is right in their eyes 

Administration of justice by state (maintenance of right with political 
community by means of physical force of state)

Primary Task

Administration of justice

Secondary Task

Laws

Law

Laws are pre-established & authoritative rules are applied in administration of justice.
Administration of justice is possible without lands but it is not desirable.

CRITICISM
	� Justice is the end & law is medium to realize it.
	� Pursuit of justice is not the only purpose of law.
	� Justice is a universal concept 
	� Purpose of law → administration of justice to study first principles of law which 

should not be constrained by rational boundaries.

ROSCOE POUND 
	� American legal scholar 
	� Law is made by Engineer and lawyer = social engineering 
	� Goal → build a structure of society where max. satisfaction of wants can be achieved 

with minimum of function & waste

Recognistion of 
certain interest 

Defining 
certain limits

Securing these int. 
written limits defined

Legal order → Successful

He commanded that nature has placed man under command of two sovereign pam 
& pleasure

Function of law is to bring max happiness be  each individual resulting in happiness 
of all

Source

Remedial
appendage

Subjects

Aspects

Force

Expression

Extent

objects

Law

COMPLETE LAW SHOULD HAVE FEARNESS OF  
INTEGRITY + UNITY

Law is complete in expression connection & design

Criticism 
	 (i)	 Straight-Jacketing of law into an imperative theory

		  (all laws are either command OR permission)

	 (ii)	 He did not give fair treatment to customs as source of law 

	 (iii)	 Did not allow judge made law 

	 (iv)	 Theory did not provide subjective criteria of pain & pleasure 

	 (v)	� It is not always true that an increase in happiness of a certain segment of society 
will lead.

Concerned himself on 
what is the law was 
instead of going into 
justice & fairness

John Austin

First occupant of chair 
of Jurisprudence at 
university of London

He was a positivist Command 
theory of law
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Interest of 
personality

Public Interest

Interest 
of state 

as juristic 
person

Interest in Domestic Relation

Interest of 
substance

Interest 
of state as 
guardian 
of social 
interest

general morals

General progress

General security

Individual life

Conservation of social resources

Security of social institutions

Interest 

Individual Interest Social 
Interest

CRITICISM 
	� Pre-existing law & legal system should have a balance (due to a lot of interest creation)
	� Does not provide any criteria for evaluation of interest 
	� Judges translate the activity in terms of interest, (more importance to judiciary, not 

legislature)
	� Distinctions are doubtful 
	� Recognition of new interests is a matter of policy.

PROF. HLA HART
British legal philosophers

Law are

Worth pursuing Distinct from inquires Distinct from critical 
evaluation

Analysis of Legal Concepts

DECISIONS CAN BE DEDUCED LOGICALLY FROM  
PRE-DELOMINED RULES

Moral judgments can not be established or defended by rational judgment, evidence or proof.
Law as it is lord down should be kept separate from law ought to be

Hans Kelson
Rules of Law

Normative
 Statements

Descriptive
 Statements

RealityNatural  
Science

Legal Science

LAW IS A PRELIMINARY NORM WHICH STIPULATES ACTION
(Sanction) rules forbidding certain behavior 

Ground norm

Superior norm

Subordinate norm

Criticism 
	� Difficult to trace grund norm is every legal system
	� Does not provide time frame for effectiveness OR validity
	� Ceases to be “pure” the moment one tries to analyse groundnorm
	� Does not sit well with international laws.

Follow reward (positive) Violation

School of law 
Natural school of law

Ancient theory Renaissance theoryMedical theory Modern theory

(1) Ancient Theory
	 (a)	 Heroclites - Greek philosopher 3 main features of law
		  � Destiny
		  � Reason
		  � Order
	 (b)	 Socrates – Human sight → helps a man distinguish between good OR bad
	 (c)	 Plato – 2 man aspects - wisdom and reason
	 (d)	 Aristotle – Reason unaffected by desires 

(2) Medieval Theory
	� Theological idea of god
	� Law is actually true
	� Dharma connecting with god
	� “Law is part of dharma”

Law 

human law Natural lawDivine law Law of god

(3) Renaissance Theory
	� Marked by rationalism 
	� Reason is main foundation 
	� More secure, political was founded on human reasons
	� Advocates natural rights of man & the state

Hugo grotius Immanuel Kant

2 major Components

(4) Modern Theory

	� Rejects older theories & conceptions 
	� Revival of natural law
	� Reaction against positive & historical approaches

Analytical School of law
	� English jurist → John Anstin 
	� Law is set of rules by man as politically superior or sovereign to men as political  

Subject
	� Law is command of sovereign 
	� Includes Hans Kelsen theory

Historical school of law
	� Origin, formation & development of law is outcome of historical & evaluation forces

	� Originates from a long drawn practice of customs, ongoing conventions, social habits, 
traditions etc.

Notion of order

Notion of force

Sir Henery Maine
Law has come to us 
in close connection 
with 2 conditions 
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Von Savigny’s theory of law
	� Law is matter of unconscious & organic growth (law is found & not made)
	� Law is not universal in nature (varies with people & age)
	� Customs not only proceeds legislature but it is superior to it (Conform to popular 

consciousness)
	� Law has its source from common consciousness of people
	� Legislation is last stage of law making (lawyer & jurist are more important )

Philosophical / Ethical school of law
	� Law must have an element of ethical value & purpose 
	� Law as a means to achieve its end which individuals can harmonize with general will.

Hugo Gratius – Rules of human conduct emerge from right reason therefore they 
receive public support of community
Hegel – purpose of law is to reconcile the conflicting egos in society (to achieve human 
perfection + individual liberty)

Sociological school of law

Treats law as social phenomenon 

Dugist Roscoe pound

essentially & exclusively a 
social poet forms of guarantee of conditions of life 

of society, assured by states power of 
constraint

Inering 

Realistic School of Law
	� Law is a statement of circumstances in which a public force will be is brought to bear 

upon courts.
	� following are the main characteristics of law and a definition to become universal one, 

must incorporate all these elements:
	� – Law pre-supposes a State
	� – The State makes or authorizes to make, or recognizes or sanctions rules which are 

called law
	� – For the rules to be effective, there are sanctions behind them
	� – These rules (called laws) are made to serve some purpose. The purpose may be a 

social purpose, or it may be simply to serve some personal ends of a despot. 

Primary sources Secondary sources

Sources of Indian Law

	� Customs / customary law

	� Judicial Decision / precedents

	� Statutes OR legislation

	� Personal law

(1) CUSTOMS OR CUSTOMARY LAW

Activity, way of behaving or enact which is 
traditional in Society OR circumstances

Customs with sanction

LegalNon-obigatory Observed due 
to public pressure 

(called public morality)

Conventional

Customs without sanction

(I) LEGAL CUSTOMS 

	� Operate as binding rule of law

Become Part of Law of Land 

General custom

Prevails in some locality & 
constitutes sources of law for 

that locality only

Prevails throughout country

Geographical custom Personal custom

Local custom

(II) CONVENTIONAL CUSTOMS
	� Binding due to an agreement between parties 

	� Fully known & clearly established 
	� Reasonable
	� Can not alter general law of land

REQUISITE OF VALID CUSTOM
	� Immemorial (Antiquity)

	� Must be ancient 	
	� Certainty 

	� Not vague & ambiguous 
	� Reasonableness 

	� Useful & convenient to society
	� Compulsory observance

	� Conformity with law & public morality

	� Not opposed to public policy
	� Unanimity of opinion

	� Must be general OR universal 
	� Peaceable enjoyment

	� Enjoyed peacefully without dispute

(2) JUDICIAL DECISION OR PRECEDENTS 
	� Guidance or authority of past decisions

	� Only those decision which lay down down new principles

	� Decisions of high court are binding on all courts & tribunals in its jurisdiction

	� High courts are courts of Coordinate jurisdiction

(One’s decision is not binding on another)

	� Supreme court (Highest court) 

decision 

↓

	Binding on all courts & judicial tribunals of country

	� Supreme court is not bound by it own decisions 

If the earlier is found erroneous + detrimental to welfare of public, it can be departed 
+ Not bound by decisions of privy council 

KIND OF PRECEDENTS 

(I) Declaratory & Original
	� Application of already existing rule of law 

	� Decision OR applies new rule of law

		  ex: vishakha guidelines

(II) Persuasive Precedents 
	� Judges are not bound to follow but which will be taken into consideration

	� Regarded as historical source of law

		  ex: Decisions of High Court

(III) Absolute authoritative precedents 
	� Which judge must follow, whether they approve it OR not

	� Binding force






